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ETATE OF MONTANA
SEFORE THE BOARD DF
FEASOMNEL APPEALS

In the matter of consslidated unfais labor oractice charges
Wo. 245, 25, 38, 39, 46-87 g 2
LOCALS 2838 MMD 2838, TEHE
AMCEICAN FEDERATION OF STATE,
COUNTY AMD MUMICIPAL

EMPLOYEES, APL-CIQ,

Ccomplainants FINDIMGS OF FACT:

)
]
!
!
I
) CONCLUSIONS DF LAW;
b
]
!
|
|
|

VE-. AND RECOMMEMNDED ORDER

CEQRGE EUREOWSHEI, MAYOR, MILES

CITY = CITY CORNCIL AND ALL

FEPRESEHTATIVES THEREDF,
Defendants=.

L. IMTRODOCTION

A hearing on the above captioned matter was held on
Februacy 23, 1%EE, in the Council Chambars of Milas Cigy -
City Aall, Arlym L. Flowman was a duly appointed hearing
axaminér for the Board of Personnel Appeals. Tha complain-
aMTE were cCepresented by Nadlean Jensen, Sharan Donaldson
and Claude Cain, The defendants were represetted by Eonneth
Wilson, Feorgne Burkowaki, Frank Tooke and Lawrence
Torstenbo.
11, BARCEGROUND

13 an August [ 1%ET, complainank, Amarican
Federation of State, County and Municipal Emplayees;

AREL=CIO, Montana Cauncil 9; Local 2B3& filaed, with rha Baa=3
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of Personnel Appeals, an unfair lahar practice charge |OLP
i4-487) agalnat the defendants;, George Xuckowski, Mayar,
Miles City — City Council, and all sepresantativea thaceafr,
Thél'- charga was amended on September 14, 1987, The dafap-
dants Filed a timely Tesponse. On October B, 1987, Josaph
V.. Maranick, duly appolnted investigator for the Board of
versonnel Appealsz, dssued an investigation report ang
determination pursuant to ‘Section 39-31-403 MOR finding
probable =arit for the charge.

da Cn  August Te 1887, complainant, Imerican
Faderation «of State, - County and Municipal EBmployveea,
AFL=CIO, Mantana Council %, Local 2838 Filed, with the Board
of Parsonnel Appeals, an ‘unfair labor practice charge [LGLE
£3-B7) egainst the dJdefendants, George Kurkowskl, Hayor,
Miles City = Clty Council, and all represeaktatives thareos.
That charge was amended on September 14, 1987. The defan-
dents filed a timely response, On October -8, 1937, Josaph
V. Maronick, duly -appointed investigator for the Board pf
Personnel  Apneals; isswed. an investigation rTeport and
determinatlon purscant to ‘Section 3%-31-405 MCA finding
probable merie for the charge,

K B n Movember 3, 1947, complainant, Amerisan
Feceration of State, County ané Municipal Employess,
AFL-CICO, Montana Council 9, Loocal ZB3A, Eifled with tha Board

of Perponnel Appeals, an unfair labor practles charge [ULP
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38=87] against the defendants, George FHurkowski Mayar,
Miles City = Clty Council, and all reoresentatives therceaof,
The defendantsa filed a timely response. On January 4, 19BE,
Joseph V. Maronick, duly appointed investigator for the
Board of Pearsonnel Appeals, issued an investigation report
and determination pursuant to Saction 39-31-405 MCa finding
propable merit far the charge.

1, On Navemher 3, 1987, complainank, AEzerican
Federation of State, County and Monicipsl Emplayses,
AFL=CI0; Montana Council 9, Logal 2838 flled, with the Hazrd
of Persannel Appeals, an unfair labor practlce charge [(ULP
49-87) againat +the defendants, Gerorge Hurkows=ki, Mavor)
Miles City = City Council, and all reprasentatives Ehereaf.
The defendants filed a timaly response. On January 4, 1988,
Jasaph V. Maronick, duly apoointed investigator £for the
Board aof FPoarsonnel Appeals, issund an inveatigation report
and datermination Pursuant to Section 3%=31=405 MCA finding
orohbabls merit for the charge.

. On December 14, LBBY, complaimant, Amcerican
Pederation of State, County and Municipal Emplovess,
AFL-CIN, Montana Cowncil 9, Local 2338, filed with tha Board
of Fersonnel Appeals, an unfair lahor practice eharge (ULP
46-87] againat the defendants, George Hurkowaki, Mavor,
Milea City - City Council, and all reprassntatives thereof,

The defendants £iled a timely response. On January 4, 1900,
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Jopeph V.  Marenlick, duly appointed idavestigator for the
Bomrd of Parsonnel Appeals, issued an investlgstion report
and determination pursuant to Section 39-31-405 MCAR finding
pProbable merit for the charge.,

G All of the above unfair laber practice charges
santained one or moras counts wherein the complainants
alloged that the defendants wviclated the Montana Collective
Bargaining for Publie Emplayeess Aok, Secticn 3%-31-101 et
22g., MCA and engaged in ar was engaging in an unfaiz lakor
practice as defined in Section 39-31-401 MCA.

T On December 1E; 1987, the Baard 'of FPerscnnel
Apgeals received frop complainant, American Federation of
atate, County and Municipal Employees, RARPL-CI0, Hontana
Council 9, Lacal Z2B3A. a reguast ko Wwithd=aw certain counts
contained within ULP 24-B7 and ULE 28=B7.

4. On January 4, 19BE, tha Board of Perscnnel Appealc
consolidated all of the above unfalr lshar practice charges
LOLP 24, 23, 3E; 39 and 44%=8T).

9. On Janwapy 20, 1%BE, consolidated unfeir labor
practice charges 24, 25, 38, 3% and 46-BY werse paticed for
hearing with Aclyn L. Plowman as hearing examiner.

10. During the couwrse of the:- hearing on this =matter,
complainant, American Federatlon of Stace, County and
Municipal Emplayees, Local Z8IR and. the defendants resalved

thelr di=zpute,. Conseguential to that resolutlion the pacties
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signed ‘a stipulatien agresment wherein semalainant, Smerican
Faderaticon of State, County and Municipal Employvees; Local
2438 withdrew any unfair liabor practice charges (ULP 25, 39
and 46-87) filed acainst the defendants. That stipulatien
agreement [marked E-1 for purpoges of identification) was
entered inte the record of this makker,

' ot No such agreemant was redached betweesn cemplainant,
Américan Federation of State, County and Municipal Employ-
ge8, Locel ZE3A and the defendants.

12, The remaining complainant, American Federatisn of
State, County and Municipal Emplovess, Local 2838 alleges
that the defendants engaged in unfair labor practices when:

fa) On or abouk July 28, 1%E7, the defendants
told the officers of American Federation of Stata,
County and Municipal BEmployees, Loecal 283A thay
would be reaceiving 'a positive responae +to the
grievance they had filed, The following day tho
defendant told the complainant the grievance wauld
not be adjusted 1n the matber previously indicak=
ed, ~ Purther, the defendant said, he would naver
again deal with the <complainant's authorized
agent,

(b} During or abolt the flret week of August,
1387, upos receipt of the complalinznt's rseguests
for mediation, +the defendant told ene of tha
complainant's officers that the complainants wers
heading in the same directinn as the air traffic
controllers. Further, the defendant stated that
the complainant's union representative was trying
to save face by requesting mediation since she
knows she cannot do anything for the complainants
otherwisa,

(el ©On Aggust 14, 1987, the defandant spoke to
groups of the complainant's members infarming tham
that he had received his unfair labor practice
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charge and said, "Thank you for beina such
asshales, amd I hepe I can refurn the Ffaver
Samaday™

(€] On or abowt August 17, 1987, another of tha
complainant's officers was ealled inta the dafan-
dant's ‘aeffice. That officer brought with him'a
union steward to gerve as a witness. The dafan-
dant demand=d that the witne=s lgave. Afker +the
witness had goon, the defendant told the complain=
ant's officer that he hkad been served with an
unfair laber practice complaint and then went o
to say, "I ecan't believe that vou are dolsyg: this
after all the things I have dene for the unisn.
You know you are acting like assholes and I hope I
can reaturn the favor socmaday”.

{2) On Tussday, October 27, 1087, at a bargaining
seselon Wlth & mediater present, the defondant
interrupted the sesslan complaining <hat the
meciation process could nat procesed until +he
various unfailr labor pracktice charges were re-
solved.

(¥} On Wednesday, October 24, 1987, the defendant
presented to memberas of the complainant's bargain-
ing team a proposal that the defendant weuld give
all vity emplayeoes, union and non-union alike, a
2% wage increase and the defendant would pick who
and how meny emploveez would be laid off to fund
tha increase, The complsinant's representatives
45kad the mediator to advise the defendant that
they would take the nroposal back for a wvota af
Eheic mambarship,

After receiving. the abeve proposal, 23 t£he
complainant's  bargaining representatives were
leaving City Hall, the defendant demanded that
they =stay until cortract negotlaktions were com=
plete ‘saving, "You guys think you're =o smart for
flling charges against me, now you are going ko
8tay and negotiate®. The defendant was advised by
the complainant's répresentatives that they would
pregent ‘thea emplayer's lateat proposal to the
membership for a wvote st the next meeting some
mowvan days away, November 4, 1987. The defendant,
still shouting, demanded the complainants get
their ‘members together and hold their meeting
immediately. The complainant's reprassntativao
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explained that thls was impossible since apecial
meetings regulre & 15-day notice and that +the
regular meeting would pecur much Eooner. The
defendant demanded that the complainant's repre-
gentative .coma into his meeting room and use his
telephone to call their membership for a poll
immediately in the defendant'se ‘presence. Again,
the complainant's representative explained that it
was agalnat the law and the unian epnstitution,
but that they would advise him in welting of the
results of the membership wote to be taken on
Hovember 4, 12BY. The complainant's representa—
tive them Ileft tha building with the defendant
6till shouting at them to return.

lgl The morning following the incldent set forth
in paragraph (£} abowva; the defendant helid a
mogting with varicus city department heads and
instructad them ta hold mandatory departzental
meetings with thels emplovees that same day, Af
approximately. ncon en that day the department
heoads mat with the various omployees as instructed
by the defendant and told their esployees that
they should wvote on the mavor's lagt proposal
tmmediately -and: two police officers: and :seven
empiayees of the Department of Public Works would
be laid off. ‘There were not to be any layoffs in
the pollce dispatch, water/waste water, licensed
persasnnel or the firs department (whielh iz in a
different bargaining unit and had already settled
its" contract with the ity for a freeze and wounld
now recelve a 5% wage increase and suffer -no
layoffs]) . RALL eity employvess not laid off would
recoive the 5% wage inerease, Folice officers
would be demoted because of the layoffs. The
ezployoes ware ' advised +that they could take a
[reeze ar that they could choose ko give no answoer
at all. TIn any case, the department heads were to
get back te the defeadant immediately with the
amployees' decision,

Tha complainant's union reprasentative was
nat advised of or asked to attend this meeting and
had no knowledge of it until the esployeas who
Were in attendance reported it Lo the
Fepresaptativa.

FIMDINGS OF FACT

La At-all relevant times complainant American
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2830 was recognized as the exelusive collective bargaining
representative’ for certaln emplaysss af the defendant,

2. At all relevant times defendant George Eurkowaki
was mayor of Miles City,. At the timea of the hearing in this
matter his term had explred, Miles City had changed its Form
of government and George Kurkowskl ne longer held a relevant
position with the Miles Cilkty = eity gavecnment.

3. The events giving rise ta the complainant's unfais
labor practice cherges cocurred between June and Dacember
1987, a pericd during which tho gomplainant and the dofen-
dante were engaged in conktract negotistions,

1. While  thpse negotiatcions’ wera difFficult and -ae
timns bitter, they resulted in a tentative agreement which
hag since been ratified and imolementsd.

5 Cn July 23, 1%87, the cabplainant filed a griev-
ance with the defendants regarding the applicatiaon of the
collective  bargaining agresment agency shop provisien <o
tomporary and seagonal esplovecs. Ohor abouk July 27,
1987, in & conversatlen with several of the complainant‘'s
officers, defendant Kurkowski indicated that he expected to
grant thiz grievance, Howaver, after consulting with thae
City Attorney, Xurkowski denicd the grievance on July 28,
1987 {exhibit B-2). The grievance was not pracepsed
further through the grievance procedure. The evidencs daes

not show that the defendant refused to process the grisvencs.
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nat show that the defendant refused to process ehe crinvance.

B On  several occasgions defendant Aurkowski made
disparaging remarks abeut the complainant's wnieon represon-
tative,

Ta Cn at least one coccasion defepdant Kurkowski
predicted that the complainants were headed down the sacsa
raad as the aiy teeffic controllasrs.

B On Augusat 14 & I7, 1987, after being servod wikh
the eoriginal unfair lshor practice charge in this matter,
dafendant Furkowskl spoke to the complalnant's officers ang
members advising them chak he had been served with a copy of
the unfair labor preactice charge. He then wWent &an to EaY,
"Thank vou for being such assholea, T hopa I can returns the
favor scmeday™. During a bargaining -session an October 27,
1347, the defendant Hurkowski told the complainant's bar-
gaining team, "Y¥ou guys think vyoeu're so smart for filing
charges with me, now you are going to stay and negotiate’,

o On ©October 27, 1%E7,; Surinmg a mediation session,
vhe defendants attempted to have the unfair laber practice
ctharges resolved before continuing with the contradct negoti=-
ations. MWhen advised that the camplainants were not wi 11ling
ta d¢ so, the defendants resumed contract negotiations.

16, On Betober 28, 1987, after recelving a& bargaining
propesal from the defendants, the ecomplainant's bargaining

toam advised the defendants that they would take the prapos-
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al back for a vote of their membhership, Defendant Furkewski
demanded the complainants hold & mpeecing immediately’ to
cangider the defendants® proposal, After explaining that
they would not call such an immediate mesting, the complain-
ant's bargaining team left the bargaining session. The
evidence does notb show that the defendants' proposal was
modified or withdrawn when the complainants refused che
dafendants® demand for such an lmmediate ratification voke,
11. Thern was insufficient evidence submitted at the
hearing evo suppert any findings regarding cther charges made

by the complainant.
IV, CORCLUSIONS OF LAW

1, The Board of Personnel Appeals has juriadiesties in

this matter pursvant to Section 39-31-405 et sog., MCA.

2, The Hontana Supreme Court Hhas spproved the pracs
tice of the Board of Personnel Appedlas in using PFedaral
Court and Wational Laber Relation's Board (WLRB| precedents
as guidelipss in interprating the Mentana Collective Bar-
gaining for Public Employees Act ae the state act is 8o

similar to che Watisnal Labor Helaticns act, State ex ral,

Board of Personnel Appeals v, District Courk, 183 Maontana

223 {18979}, 5398 Poid:- 1117, 103 LEBRM 2297; Taamsters Local

$45 v, State ex rel. Board of Personnel Apoeals, 195 Montans

472 {1581}, 635 P.2d 1310, 110 LPEM 2012p City of Gregat

=1{=
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Palls v. Young (Young III), 636 :P.24 185 [1984), 119 LEBM

26HZ,
3 Pursuant to Section 39-31-401 MCA, ik ia an unfair
labor practice for a public employer ta;

1] interfers with, restrain, ar caarca
employees in the exercise of the Zights
guaranteed in Section 39-31-201 MCA;

12] dominate, interfere, or assist in the
formation or administration of any labars
arganizatian;

L3] discriminate in regard to hire or tenurce
af employment or any term or condlikion af
enployment in crder £o encourage or
discourage membership in any labor
arganizatian;:

(4] discharge or otherwise discriminate
againet any employes becausa he ha=z sicned or
filed an affidavit, patition or camplaint or
givan any fnformation or testimony under
Title I% Chapkar 31 MCA: aor

[3] refupe ko bargain collectively in good
Faith with an exclusive tepresentative.

4.  Pursuant to Spction 39-31-46 MCA the complainanta
case must ke established by a preponderance sf the evidenca
befure an unfair labor practice may be found, Heasd BE

Trugtees the State of Montana, 103 LRRM 3090, $£04 p.2d 770

(197%) 7 gee alspg Indiana Metal Products v, NLRB, 31 LRR™

2490, 202 F.24 E13, CA 7 (1953} and MLRE v. Kaiser Aluminum

and Chemical Corporation, 34 LHRM 2412, 217 F.2d 366, QA 9

{19347,
-3 Pursuant to Sectien 38-31-406 MCA if, upon  the

preponderance of tha testimony taken, the Board iz of the
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opinion that any person neamed in the charges has engaged in
or' ls engaging in an unfalr labor practice, the Board =shall
state lts findings of fact and shall issue and cause to be
served upon the person an order requiring him to os=sse and
desist from the unfair labor practice and to take such
affirzative action aa will effectuate Lthe policies of this
Title 39 Chapter 31 MCA. Howewver, if upon the prenonderance
of the evidense. taken the Board of Personnel Appeals i% not
of the opinion that the person named in the charge has
engaoed in or ia engading in an unfalr labor Fractice, then
the Hoard shall state its findings of fact and shall ‘issue
an ocder dismissing the complaint.

. The complainants' allegations can be divided ineo
three cabegories;

(1} the defendants failed their duty to
bargain in good £aith;

(2} the defendant interfered with the
adminlatration of the complainant's
lakor organizatian:
(3} the defendant retalisted against the
complainant's officera and memsbers
becanse unfair labor practice charges
had been £5lad.
Ty Pursuant to Sectlon 39-31-305 MCA good faith bargaining
is . defipad as the mutual ecbkligaticn of tha public emplever
or ‘his designated representatives and tha ropresentatives pf
the excluaive representative to meet at reascnable times and

negotiate in good faith with respect to wages, hours, fringe
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beneflits, and other conditions of employment or the
negotlation of an  agreement or any guestien arising
thereonder and the executlan of a written concrace
incorporating any agreement reached. Buch obligation does
not compal either party to agres to a proposal or ragquire

ke making of a concession,

8. The preponderance of the evidence submitted @uring
the hearing coes not show that the defendant failed to

fulfill its duty to bargain in goed Faith.
- The preponderance of the evidence submitted during

th:e hearing does not show that the dafendant's disparaging
remacks about the complainant's union representative, and
the defendant's prediction that the complainant was headed
down the same road as the air traffic controllera, inter—
Tered with, restrained, or coerced employees 4in  thedir
cxerclise of the rlghts gueranteed in Sectioan 39-11-201 MCA.
Hor daoeos the preponderance af the evidence show that the
alorementicned statement of the employer constituted an
unfalr laber practice of the emplayer pursuant to Sectian

39-31-401 MCh.
1d, Hio authorlity has beon offered or found to suppert

8 conclisich that the defendant's Ooteber 28, 1567 desand
that the complainant immediately call a4 moeting of Aits
mombership to consfides the defendant's propasal interfered
with the administration of the complainant's laber arganiza-

tien in wvioclaciaon of Sacelon 3%-31-401 {MSA) .

i
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11, Language similar te that in Segtion 39=31-401 MCA
nas been described a5 a broad remedial provision that
guarantees that employees will be able: to enjoy their rights
securod - by - the colleetive bargaining law, including the
right to utilize the preocesses established by that law
without fear o©f reatraint, coercion, discrimination, or
igterference from thelr employes. Euch language has been
liberally construed as prohibiting & wids wvariety of
employer canduct that is intended te restrain, or that has
the likely effect of rostraining, employees in the exercise

of procected activities. See Bill Johnson Restaurant w.

HLRS, 113 LRAM 2649, 46 08731 ([1983]). Defendant Korkowaki's
Statements to the complainant's officers and mombars wherein
he responded &o being served with unfailr Jlabor practice
chargas by referring to them a5 "asgholes" and =3ald, "he
noped he could return the faver" were retaliatory. Likewise
hiis statoment to the complainants bargaining committee, "Fou
gevs think vyou're so smart for filing charges ‘against me,
now you're doing to ‘stay &and negotiste was  alsc
retaliatory. Such retaliatory acts violate Subsecticns 1

and 4 of ESecrion 39-31-401 MCh., Ses WLAB v. Vulean-Hart

Corporation, 106 LREM 25%92, 642 F_ 2§ 255, CA B (1981)3 KLRB

v. Svre-Tan, Inc., 109 LEAM 2995, 677 ¥.2d 584, CA 7 (1982);

BLEB v. Ford Mator Company, ll4 LEREM 3202, 633 F,24 156, Ch

4 (19832).
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12 Canditions as they existed at the time of the
hazring do nob wasrant any affirmative action to affectoate
the palicias of the Maontana Collective Bargsining for Public
Employe=és Act, Section 35-31-1D1 ot sag., MCOA.

LV, RECOMMENMDED ORDER

Pursuant to Section 39=-31-406(5)} those portions of the
complainant's unfair labor practice charges alleging that
the defendants, George FRurkowski, Mayor, Miles City - City
Coencil, and all representatives thereof failed to bargain
in good faith are hereby dismissed.

Pursuant te Section :39-31-406(5) those portions af the
complainant's unfair labor practiee charges alleging that
defandant Kurkewski's ramark about the complainant's union
representative and defendant Eurkowski's predicticons cegard-
ing the ailr traffic controllers was an unfair labor practice
as defined in Section 39=31~401 MChR are hereby: dismissed.

rursuant to Section 3-A]1-40&5(5) those portions of the
cemplainant's unfair Iabor practice charges alleging that
the defendants, George Rorkawskl, Mavor, Miles Ciky = City
Council, and all repressntatives thersef interfered la the
administration of the complainant's lakor organization are
nerepy dismi=msed.

Fursuant to Secticn Jd8-3]1=306(4) the defendants, Gecrge
Rurkowaki, Mayer, HMiles Cifty - City Council, and-all Iepra-

gentatives thereof are hereby ordered to cease and desi=t
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frem from taking retaliakoary asctions against the complain-
ants or any employea|s) wha gxercisels| the rights
guaranteed in Section 3%-31-201 MCA or who-ucilige{s) the

rrocesses of the Board of Personnel Appeals.

V. SPECIAL NOTICE

Exceptions to these findings of fack, wanclusions of
law and recomnonded order may be filed withinm twenty [ 20)
gays of service therecf. If no exceptions are £lled, the
recommended order shall become the final order of the- Board
of - Personnecl Appeals. Addross exceprions to the Board of

Perzonnel Appeals, P.O. Bax 1728, Helena, MT 59574.

Entered and dated this ehirey-first day of March 19EBE.

Hearing Examiner



